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ClaimantClaimantClaimantClaimant: Party Z, a migrant labourer previously employed as a security guard by Party B
RespondentRespondentRespondentRespondent: Party B, a security company

Party Z filed for arbitration on December 27, 2010 claiming compensation from his previous
employer. A sole arbitrator was appointed, who considered the evidence at a hearing in Beijing.

AllegationsAllegationsAllegationsAllegations

PartyPartyPartyParty ZZZZ
Claimant started working for Party B from April 5, 2002, for a salary of 1,140 yuan per month.
His contract was terminated on December 20, 2010. Party B failed to make social security
contributions for the entire duration of Party Z’s employment. Party Z worked over nine hours a
day, seven days a week. Party Z was never paid for overtime, was not given time off or
compensated for working during national public holidays and annual leave.

Party Z’s claims are as follows:
i. 12,960 yuan in statutory compensation for the period worked from April 5, 2002 to

December 20, 2010 and a sum of 6,480 yuan equal to 50% of the original amount of
additional compensation for termination of the employment contract.

ii. 16,728 yuan in unpaid pension and unemployment contributions for the period worked
fromApril 5, 2002 to December 20, 2010.

iii. 31,558.62 yuan for overtime worked from January 1, 2009 to December 20, 2010.
iv. 1,517.24 yuan in lieu of annual holidays not taken in 2008, 2009 and 2010.

PartyPartyPartyParty BBBB
1. Claimant was employed by Party B on May 27, 2005. A three-year labour contract was

signed on February 1, 2009. Claimant declared his wish to resign on November 20, 2010. The
process was completed on December 20. Claimant resigned for personal reasons and is therefore
not entitled to any compensation.

2. The respondent agrees to pay social security contributions to the authorities; but cannot
agree to compensate the claimant.

3. There is no basis for overtime because:
(i) No overtime was worked by the claimant. Respondent pays salaries covering all time worked
by employees (综合计算工时工作制 )1 as approved by the Labour and Social Security Bureau of
the Xicheng District. This was also included in the labour contract. According to this practice,
working on weekends is legal. The claimant was allowed to take leave at other times.
(ii) Claimant worked for an average of 6 hours a day and was paid monthly. According to the Law

1 See Opinion on Several Issues of Implementing PRC Labour Law by Ministry of Labour [Issued by the then
Ministry of Labour on August 4, 1995], Article 62.
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of the People’s Republic of China on Labour Dispute Mediation and Arbitration, if Party Z
believed he was entitled to overtime pay, he should have filed for arbitration within one year of the
alleged infringement,2 which he failed to do. Therefore claims for overtime pay should be
rejected.

4. No employees of Party B were given annual leave before 2008. After 2008 Party Z was
given annual leave according to the law. There is no factual or legal basis for Party Z’s claim for
compensation for annual leave.

2 Article 27. “The time limitation period for application for arbitration of a labor dispute shall be one year. The
time limitation period for arbitration shall be counted as of the date when a party knows or should know that its
right has been violated.” Footnote added.
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ArbitratorArbitratorArbitratorArbitrator’’’’ssss FindingsFindingsFindingsFindings

1. No evidence was submitted to support either Party Z’s claim that he started employment with
Party B on April 5, 2002, or Party B’s claim that the start of Party Z’s employment was May 27,
2005.
2. The two parties signed a contract of employment on January 1, 2008 (from January 1, 2008
to December 31, 2010). On February 1, 2009, another contract was signed (from February 1, 2009
to January 31, 2012). The contracts contained a clause stating that payment was based on overall
time worked. This system was approved by the Labour and Social Security Bureau of the Xicheng
District.
3. Party Z was employed by Party B until December 20, 2010. Party Z claimed that the contract
was terminated by his employer. And that both sides reached an agreement on the termination of
the employment contract. The respondent insisted that Party Z resigned.
4. Party Z submitted the "Form of Security Guard's Resignation, Dismissal and Expulsion". The
form stated:

Party Z, employed from May 27, 2005, resigned on December 20, 2010.
Reason: Contract terminated.

The respondent accepts that this form is genuine.

5. Party B submitted a "Resignation Report" signed and dated by the claimant. Claimant
rejects this report’s authenticity and requests that the handwriting be verified.

6. Party Z claimed to have worked an extra two days each week. This claim was rejected by
his employer. Party Z also claims not to have taken the five days of annual leave he was entitled to
from 2008 to 2010. The respondent argued that it had arranged for the applicant to take annual
leave in accordance with the relevant legal provisions.

Party Z submitted no evidence to support his claim. Attendance forms were submitted by Party B
showing that Party Z took annual leave from June 1 to 5, 2009 and June 12 to 17, 2010. These
dates were marked as "annual leave with payment". Party Z challenged the authenticity of the
form; but no evidence was submitted to challenge its veracity.

7. Claimant is classed as a farmer under the household registration system (Hukou). The
respondent did not pay contributions to pension and unemployment funds on behalf of the
claimant.

ReasonsReasonsReasonsReasons

ClaimClaimClaimClaim IIII
Neither party provided evidence supporting the overall period worked by the claimant. However,
the "Form of Security Guard's Resignation, Dismissal and Expulsion" provided by the Party Z in
support of his claim that his contract of employment was terminated by Party B stated that the
date of employment was from May 27, 2005. This is consistent with the respondent’s claim. The
arbitrator therefore finds in favour of the respondent.
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Parties disagree over whether the Party Z resigned or whether his contract of employment was
terminated by Party B. Although the Claimant questions the authenticity of the "Resignation
Report" provided by the respondent; the "Form of Security Guard's Resignation, Dismissal and
Expulsion" provided by the claimant shows that his employment ended on December 20, 2010.
The arbitrator does not find that the claimant’s contract was terminated and therefore rejects Party
Z’s claim for compensation.

ClaimClaimClaimClaim IIIIIIII
Party B shall pay compensation according to the relevant standards for failure to make social
security contributions or pensions and unemployment payments on behalf of Party Z.

Party Z worked for the respondent from May 2005 to December 2010, yet the respondent failed to
pay pension and unemployment contributions for the applicant. The respondent is therefore
required to pay compensation amounting to 8,437.6 yuan for missed pension contributions and
2,340 RMB (486 yuan * 5 months) as a one-off unemployment payment.

ClaimClaimClaimClaim IIIIIIIIIIII
According to Article 16 of the Regulation of the Beijing Municipality on the Payment of Wages
(2003), companies that pay salaries covering all time worked by employees are not subject to rules
on weekend overtime payment. Since Party Z’s employment contract included clauses on this
method of payment, and the Labour and Social Security Bureau of the Xicheng District already
approved the respondent's adoption of this system, Party Z's claim for overtime payment is
without legal basis, and therefore rejected.

ClaimClaimClaimClaim IVIVIVIV
The employer has a duty to maintain a record of employees' attendance and salaries for the
preceding two years. Since the Party Z only filed the complaint with this commission on
December 27, 2010, the respondent is not required to prove whether the applicant took annual
leave before December 2008. No proof was submitted by the applicant to support his claim for
compensation for not taking the annual leave in 2008. Therefore, this claim is rejected.

The respondent provided an attendance form showing that the applicant did not work from June 1
to 5, in 2009, nor from June 12 to 17, 2010, and those dates were marked "annual leave with
payment." Party Z challenged the authenticity of the form, but did not submit evidence to support
his claim. Therefore, Party Z's claim for compensation for working during the time he was entitled
to take annual leave in 2009 and 2010 is rejected.

RulingRulingRulingRuling
The parties failed to reach a settlement through mediation. Based on Article 6 of the Law of the
People’s Republic of China on Labour Dispute Mediation and Arbitration3, and Articles 14 and 16

3 Article 6 reads, “Article 6 Where a labor dispute arises, a party shall be responsible for adducing evidence to
back up its claims. Where the evidence related to the disputed matter is controlled by an employer, the employer
shall provide it; and the employer who fails to provide the evidence shall bear the adverse consequences.【举证责

任】发生劳动争议，当事人对自己提出的主张，有责任提供证据。与争议事项有关的证据属于用人单位掌
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of Regulation of the Beijing Municipality on the Payment of Wages (Beijing Municipal People’s
Government Order No. 142 of 2003), the tribunal awards as follows:

1. The respondent is required to pay 10,777.6 yuan, including 8,437.6 yuan as compensation for
missed pension contributions and 2,340 yuan for unemployment benefits, within 5 days of this
award coming into effect.

2. Party Z’s other claims are rejected.

握管理的，用人单位应当提供；用人单位不提供的，应当承担不利后果。


