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On Torture

There is an old Jewish joke about two Yeshiva students who go to the rabbi to
settle a heated legal dispute over which they have been arguing all day. Max, the
first student, offers cogent theoretical and pragmatic arguments that forcefully make
his point. The rabbi listens carefully and declares, ‘Max you are surely right!’ Next 
the second student, Joshua, presents his side with vigor. He makes clear and concise
counter-arguments and demonstrates how his position is supported by precedent. He
argues with such passion and persuasion that the Rabbi, after listening closely, says,
‘Brilliant arguments Joshua –you are clearly correct!’ After the students leave, the 
rabbi’s wife, who was listening in on the exchange, says to her husband, ‘Are you 
crazy? Max and Joshua had conflicting arguments, how can you say both of them
are right? When one is right the other must be wrong!’ The rabbi thinks long and 
hard on this and finally says to his wife, ‘You know what? You too are right!’ 

In a nutshell, this joke sums up how I responded to my contemplation on
torture. Whether it is possible, necessary or desirable to morally and legally justify
the use of torture is never easy to have an absolute answer. To insist on one view at
the expense of the other is exactly misunderstanding the nature of the problem, both
of which do no justice to our difficult moral reality. This paper returns to the
intriguing moral and legal foundations of both sides to lay out what motivates it, what
main arguments and concerns exist, to let any conclusion to be made on unbiased
grounds. After reading this paper, the story I put at first will become less puzzling
–that is my hope.

Ⅰ. Is Torture Morally Wrong?

Nation’s ‘Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment’in its Part 1, Article 1 defines torture as: any act by which severe pain or suffering,
whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining
from him or a third person information or a confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of any kind, when such pain or suffering is
inflicted by or at the instigation of or with the consent or acquiescence of a public official or other
person acting in an official capacity. In the first part of this paper, we firstly discuss the morality of
torture. After all, torture relates to a moral principle first and a legal principle second.

From the religious perspective, many Christians agree that, as a matter of faith, torture is
intrinsically wrong, is a sin, and an insult to God.1 All people are so valuable that God sacrificed
Jesus Christ for their salvation. A person’s dignity is the “essence of his humanity”. When a 

1 Is Torture Ever Justified? Transcript available at

http://www.pbs.org/wnet/religionandethics/week737/p-perspectives.html (last visited May 3, 2012 )
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human being tortures, it means that “animal qualities” have overwhelmed human ones.2 “The fair 
and equitable use of capital punishment… as a legitimate form of punishment” because human life
is made in the image of God and those who take human lives must be properly punished.3 Each
human life is sacred and of infinite worth. In consequence, a human being cannot be treated as a
chattel or an object to be disposed of for someone’s program or project or ideology, but must be
treated as a personality.4 Among the religious traditions that share the religious and ethical
premise are:5

Buddhism: Hurt not others in ways you yourself would find hurtful. 6

Christianity: In everything do to others as you would have them do to you.7

Confucianism: Do not unto others what you do not want them to do to you. 8

Native American: Respect for all life is the foundation.9

Taoism: Regard your neighbors gain as your won gain and your neighbor’s loss as your won loss. 10

Jainism: A man should wander about treating all creatures as he himself would be treated.11

One is as valuable as a million. In fact, one is as valuable as an infinite number.12 The moral
standard is much more important than the protecting oneself with the price of sacrificing other
people’s lives. To let law stipulate sacrificing another’s life in order to save one’s own lifeis
premised on the idea that the population lacks the simple attribute of courage. In fact, many more
people (such as soldiers) have shown themselves willing to give their lives to save other human
beings than have ever shown themselves willing to perform an act of torture. If we undermine this
possibility, it can be actually set a dangerous moral precedent to the whole society.

However, many people hold that there is the torture of a single individual such that many
lives are saved, and the moral value of those lives (dramatically) exceeds the moral harm of the
torture that is necessary to preserve them.13 We may ask ourselves that under the ticking bomb

2 Taha Jabir Al-‘Alwani, Of Torture and Abuse, at 

http://www.islamonline,net/english.introdicingislam/politics/System/article07.shtml (last visited May 4,2012 )

3 See Mattew Weinberg, The Human Rights Discourse: A Babai perspective, at

http://www.bahai.org/article-1-8-3-2.html (last visited May 15, 2012)

4 See Miguel De La Torre,” Doing Christian Ethics From The Margins”, 2004,discussing Augustine, City or God

6:19:6.

5 Joyce S. Dubensky and Rachel Lavery, “Torture: An Interreligious Debate,” in Karen J. Greenberg (Editor), The 

Torture Debate in America, Cambridge University Press, 2005, at 162.

6 Udana-Varga 5:18.

7 Mattbew 7.12.

8 Confucius, Analects 15.13.

9 The Great Law of Peace

10 T’ai Sbang Kan Ying P’ien.

11 Sutrakritanga 1.11.33.
12 Peter Suber, The Case of The Speluncean Explorers—Nine new opinions, Opinion of justice Trumptet, London

and New York, 1998, at 65.

13 For more discussion, see Allhoff, “Terrorism, Ticking Time-Bombs”, esp. chap. 6.
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situation, should any scruple be made to refuse to extract the information which would save
millions of people? Since he is the one creating such a threat, he in all fairness is the one to be
selected when someone has to bear the harm threatened.14 To say nothing of wisdom, could any
pretence be made so much as to the praise of blind and vulgar humanity, by the man who to save
one criminal, should determine to abandon a 100 innocent persons to the same fate?15 In
particular, it is difficult to see how torturing (but not killing) the guilty terrorist and saving the
lives of thousands could be morally worse than refraining from torturing him and allowing him to
murder thousands.It seems perverse that a person’s right not to be causedmental or physical pain
(even if only for a brief period) really trumps the right of hundreds, perhaps thousands, to be
protected from death and injury.16 If we take utilitarian values; namely, that torturing one person
is justifiable if thousands will be saved from the information gained. But taking a utilitarian view
here is dangerous, endorsing a utilitarian approach risks transforming human rights protection into
a numbers game, detracting from individual dignity. What if we need to torture 20 innocent people?
Or only 100 people would be saved? Inevitably, this kind of analysis can quickly descend into the
absurd that individuals should in no circumstances be treated as a means to justify an end.

Besides, we must realize that we, as human being, that monsters remain in us.17 In fact, to
reduce them to a subhuman level is to exonerate them of their acts of terrorism and mass
murder-just as animals are not deemed morally responsible for killing. Insisting on the humanity
of terrorists is, in fact, critical to maintaining their profound responsibility for the evil they commit.
We must consider whether the use of torture is truly motivated by a desire to gain valuable
information, or by a desire to overcome a sense of powerlessness and to restore control, or even by
a basic desire for revenge, which is deeply rooted in our heart as cruel and greedy as animal. In
reality, the victor tortures captives always for the simplest of motives: to relive the victory, to
demonstrate the absoluteness of his master, to humiliate the loser by making him scream and beg.
For the victorious warrior, it’s fun; it’s entertainment.18 The reasons for torture as we shall see, all
but one of them is fundamentally inimical to liberalism, if the people rule, then the responsibility
of torture would fall on the people, and no one should still think that liberal torture has nothing to
do with tyranny. Torture is the living manifestation of cruelty, and the peculiar horror of torture
within liberalism arises from the fact that torture is tyranny in microcosm, at its highest level of
intensity. 19

14 Michael S. Moore, “ Torture and the Balance of Evils,” 23 Israel L.Rev.280, at 322.

15 Adam Raviv, “Torture and Justification: Defending the Indefensible”, 13 Geo. Mason L. Rev. 135 (2004-2006).

16 Karen J. Greenberg (Editor), The Torture Debate in America, Cambridge University Press, 2005, at 432.

17 Andrew Sullivan, “The Abolition of Torture,” in Torture: A collection, Sanford Levinson(Editor), Oxford

University, 2006, at 319.

18 See Friedrich Nietzsche, “On the Genealogy of Morals,” in Basic Writings of Nietzsche, Walter Kaufmann 

(Editor), 1887, at 501. See also, David Luban, “Liberalism, Torture, and the Ticking Bomb”, in Karen J. Greenberg, 

The Torture Debate in America, Cambridge University Press, 2005, at 38.
19 David Luban, “Liberalism, Torture, and the Ticking Bomb”, in Karen J. Greenberg(Editor), The Torture Debate

in America, Cambridge University Press, 2005, at 35.
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From a history perspective, rules for the humane treatment of prisoners during wartime are
based on expectations of reciprocity. One side treats its enemy captives humanely in the
expectation that the enemy will treat its captive soldiers in the same way.20 The reciprocity can be
exactly used in the situation we face today. If we cannot have this sort of civilized reciprocity with
our new global enemy, what sort of reciprocity can we have? The answer is uncivilized reciprocity,
and that means: a return to the original form of reciprocity, namely, revenge, we can respond to
their lawlessness with our own lawlessness. Because war being among the most imitative of all
human activities, the very process of combating law-intensity conflict will cause both sides to
become alike, unless it can be brought to a quick end.21 Arguing for an ideology of torture opens
up a Pandora’s Box which is better kept tightly closed.

At last, we must hold firmly that the goal of war is not just other uncivilized countries defeat
but to make them transfer into a democracy, or else, the chance for democratization would be
deeply compromised in the wake of victory. We are an army of liberty and freedom, and that the
rights of humanity for which they were fighting should extend even to the enemies, even in the
most urgent moments of the war, these men were concerned about ethical questions in the
Revolution.22 The utilitarian says that the greatest good for the greatest number victory alone is
not the singular goal. How one achieves victory is also important. The law must uphold human
dignity even when the state faces danger and uncertainty since it stands as the central bulwark
between civilization and barbarism. That is why civilized nations should not treat terrorist in the
same way they treat us. If we abandon our ideals in the face of adversity and aggression, then
those ideals were never really in our possession. We will have lost the war, before we have given
ourselves the chance to win it. We should extend the civilization to all human beings, wherever
they are in the world, simply because they are human. The great economist and
social theorist Adam Smith has explained in detail that civilized society is built on top of
compassion: Since we cannot directly experience the feelings of other people, the only way we
can know how they are affected is only to imagine what our feelings may be. Through this
knowledge only if we put ourselves to imagine the feelings may have in order to help us with
compassion…through imagination,we put ourselves in, like we are all in the same situation.

20 Stephen Holmes, “Is defiance of Law a Proof of Success? Magical Thinking in the War on Terror”, in Karen J. 

Greenberg (Editor), The Torture Debate in America, Cambridge University Press, 2005, at 130.

21 Ibid.; at 133.
22 Supra note 17, at 317.
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Ⅱ. The Legality Debate of Torture

Torture is regarded by progressive civil libertarians as an abomination that there are no
visible means of support in current law. The universal prohibition against the use of torture has
long been codified by international treaties. And modern international humanitarian law
categorically prohibits its use.23 The ticking bomb scenario had long been a staple of legal and
political philosophers who love to debate hypothetical cases that test the limit of absolute
principles.

Torture had been prosperous in the history of human being, and the principal device used to
torture suspects was “an engine of state, not of law”.24 But as the spirit of law and humanity came
to rise, torture rightly came to be seen as not only cruel and immoral but also as a hindrance to
achieving truth and justice.25 There was a widespread realization that the proper gathering of
evidence, combined with the specific roles of prosecutors and juries, enabled a reasonable
judgment on the guilt or innocence of those accused, and allowed the ”law to trump torture”.
People gradually recognized that “the end justifies the means” is a dangerous slogan, because it 
undermines the process of Judicial evaluation of the evidence.26 If torture is allowed, it actually
allows that under certain circumstances to punish the culprit without meeting the standard of proof
that had required torture, then criminal procedure had hardly any place for a law of evidence.
Besides, inalienable human freedom is protected not by the good graces of the executive, but by
the rule of law.27 Therefore, if law prescribes torture as an exception, then it actually undermine
the national interest in respect for law, or subvert or erode the international legal order.

Therefore, the deny of torture has got support and become the mainstream. People uphold
that investigation is necessarily one free of torture, free of cruel, inhuman treatment of the subject
of interrogation and free of degrading handling whatsoever. “Human dignity also includes the
dignityof the suspect being interrogated …..This conclusion is in perfect accord with International 
Law treaties—to which Israel is signatory—which prohibit the use of torture, ‘cruel, inhuman 
treatment’ and ‘degrading treatment.’ These prohibitions are ‘absolute’ …. There are no exceptions 
to them and there is no room for balancing.”28

23 Nation’s ‘Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment’ 

maintains that ‘no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.’

The Rome Statute classifies torture as a crime against humanity, the Third Geneva Convention (1949; Articles 3,

17, 87 and 130) prohibits its use against prisoners of war and the Fourth Geneva Convention (1949; Articles 3, 32

and 147) prohibits it against civilians in situations of armed conflict. The United Nations Declaration of Human

Rights (1948; Article 5) states unequivocally, "No one shall be subjected to torture or to cruel, inhuman or

degrading treatment or punishment."

24 John H. Langbein, “The Legal History of Torture,” in Torture: A collection, Sanford Levinson(Editor) ,Oxford

University, 2006, at 23.

25 Supra note 14, at 450.
26Richard A. Posner, “Torture, Terrorism, and Interrogation,” in Torture: A collection, Sanford Levinson(Editor),
Oxford University, 2006, at 294.
27 Supra note 18, at 322.

28 See Seth F. Kreimer, Too Close to the Rack and the Screw: Constitutional Constraints on Torture in the War on
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However, it occurs to me that whether it is good to strictly obey the law, and does there
permit some exceptions? After all, law in books and law in actions are not the same in the
practice.

To adapt one of Pascal’s remarks:law without reason would be absurd and abhorrent; law
limited to reason would be unjust and abhorrent. Every proposition of positive law, whether
contained in a statute or a judicial precedent, should be interpreted reasonably, in the light of its
evident purpose.29 One of the most ancient bits of legal wisdom is the saying that a man may
break the letter of the law without breaking the law itself.30 There is no meaning of punishment if
there is no purpose to be achieved. Therefore, under certain circumstance, we my face the
situation that punishing the torturer will not deter anyone so unfortunate as to be faced in the same
circumstances in the future, and there will not realize the purpose of criminal law.31 If we do not
recognize that, then people who perform law can only act much more like little boys playing a
game who become so carried away by their dispute about the rules that they forget why they are
playing.32

Besides, the jurisdiction should not only obey the law, but also can be able to use common
sense to give us a new perspective to solve the problem. Reason without feeling can build death
camps; feeling without reason cannot find effective means to resist.33 In speaking to numerous
audiences since September 11th, Dershowitz has asked for a show of hands as to how many would
favor the use of non-lethal torture in an actual ticking bomb case. The vast majority of audience
members responded in the affirmative. The reason is that torture may sound brutal, but it does not
compare in brutality with the prospect of thousands of preventable deaths at the hands of fellow
terrorists.34 And in that situation, people cannot in conscience punish men who did what we hope
to have done and felt impelled to throw off the mask of judicial objectivity and rest on naked
autobiography.35

However, making torture justified under certain circumstances has many other
perspectives which should be meticulously taken into consideration.

a. The first thing we should alert is whether or not the abuse of authority power will be even
harsher under the protection of legality. We should always be alert or what governments may be
doing. Perhaps Justice Brandeis said it best: In a government of laws, existence of the government
will be imperiled if it fails to observe the law scrupulously. Our government is the potent, the
omnipresent teacher. If Government becomes a lawbreaker, it breeds contempt for law. To declare

Terror, 6 U. PA. J. CONST. L. 278, 283-94, 2003, at 278, 283-94.

29 Supra note 12, Opinion of Justice Foster, at 22.

30 Supra note 12, Opinion of Justice Tatting, at 25.

31 Supra note 12, Opinion of Justice Springham, at 62.

32 Supra note 12, Opinion of Justice Hellen, at 77.
33 Ibid.
34 The Case for Torture Warrants, Alan M. Dershowitz,

http://www.alandershowitz.com/publications/docs/torturewarrants.html (last visited at April 20, 2012)

35 Supra note 12, Opinion of Justice Frank, at 97.
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that the end justifies the means would bring terrible retribution. Indeed, the very concept of
Western liberty sprung in part from an understanding that, if the state has the power to reach that
deep into a person’s soul and can do that much damage to a human being’s person, then the state 
has extinguished all oxygen necessary for freedom to survive.36 Torture is a microcosm, raised to
the highest level of intensity, of the tyrannical political relationships that liberalism hates the
most.37 And, if there is evidence that our government practices torture, let us avoid loose
professionalism by entering the debate with a firm protest against the practice. Animals are not
deemed morally responsible for killing. Insisting on the humanity of terrorist is, in fact, critical to
maintaining their profound responsibility for the evil they commit.38

Besides, once torture is legitimized, any and all other forms of governmental action can be
justified because no other such action carries with it the same level of intrusion into the rights of
an individual.39 If agents know that they are at no risk of punishment for torturing a subject, there
is a significant likelihood that some of the more aggressive agents will see torture warrant
applications as a game that, when played well, allows them to interrogate a subject as much as
they can. Officials are bound to want to explore the outer bounds of the rules; and the practice,
once it is thus regularized, would be likely to become regular.40

b. Then, based on the defects and potential of power abuse of governments, torture warrants
have been most recently championed by Dershowitz.41 He offers the legal remedy of controls and
supervision over torture. Rather than prohibit torture, he would legally sanction torture and allow
judges to issue a warrant for its use，for the decision should not be made by a low ranking police
officer. Dershowitz argues that in the immediate aftermath of the September 11th attacks, FBI
officials leaked a story about their inability to obtain information from suspected terrorists by
conventional means, and he suggested that there may come a time when law enforcement officials
might have to resort to unconventional means, including non-lethal torture. Thus began one of
the most unusual debates in American legal and political history: Whether it could ever be
justifiable for a liberal democratic society governed by a rule of law to use torture to obtain
information to protect itself from terrorist attacks? How to ensure that the rule of law is
preserved and respected while allowing for an extralegal breach in rare cases of dire
emergency?42

36 Supra note 21, at 320.
37 Ibid.
38 Ibid., at 321.
39 See interview with Otto Schily, Federal Minister of the Interior, “Druck ja, Folter nein”, Die Zeit, 13 March 

2003, 10. See also, Markus Wagner, “The justification of torture. Some Remarks on Alan M. Dershowitz’s Why 

Terrorism Works,” German Law Journal, Vol. 04, No. 05, at 516.
40 Supra note 25, at 296.
41 Alan M. Dershowitz, Why Terrorism Works: Understanding the Threat, Responding to the Challenge, Yale

university Press, 2002, at 158–159; See also Dershowitz, “Tortured reasoning,” in Torture: A Collection, ed. 

Sanford Levinson, oxford university Press, 2004, at 258–280. See also Dershowitz, “The Torture Warrant: A 

response to Professor Strauss,” New York Law School Law Review, vol. 48, 2003, at 275–294.

42 Supra note 30.
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Dershowitz expounds that in a democracy, accountability and visibility must be given high
priorities and torture should be made with visibility and accountability and should not be made by
nameless and unaccountable law enforcement officials, risking imprisonment if they guess wrong.
Thus was born the proposal for a torture warrant. If torture is going to be administered as a last
resort in the ticking bomb case, to save enormous numbers of lives, it ought to be done openly,
with accountability, with approval by the president of the United States or by a Supreme Court
justice. We cannot deny that torture warrants would indeed, to some extent, to supervise the
authorities to commit torture randomly. Because judges would require compelling evidence before
they would authorize so extraordinary a departure from our constitutional norms, and law
enforcement officials would be reluctant to seek a warrant unless they had compelling evidence
that the suspect had information needed to prevent an imminent terrorist attack. It is better to have
such torture done under the table, off the books and below the radar screen, with accountability
and as part of our legal system.43 When the legislature empowers governmental officials to carry
out certain duties, then the individual official is relieved of the need to deliberate, each time she
performs her duty, on whether or not carrying out that duty is right.44

But there are many side effects to let judge issue torture warrants instead of strictly
obeying the law.

a. An old joke among law students has it that if you wish to study justice, you ought quit the
Law School and register in the Philosophy Department or Divinity School. Just as Justice
Springham states: Our job is to interpret the concept designated by the legislature, a strong and
public constraint; our job is not to interpret our own preferences or to replace the legislature’s 
concept with one we like better, which is the very opposite of license or discretion.45 Therefore,
Judges’ job is to interpret the words of the legislature, which reflect the moral views of the 
legislature, which reflect something like the moral views of the people. It is a way of taking
responsibility as a judge for a verdict that is required by law regardless of its harshness.

Furthermore, we live in a pluralistic society. If the judge puts the law aside in the name of
justice evidently assume that his private nations of justice agree with his, and if the judge made it
a rule to put the law aside to enforce our private notions of justice, then he would offend and
oppress all those citizens whose moral opinions differed from his own. If the people as a whole
speak through the law, then to put the law aside in the name of justice is to thwart the people in the
name of the favored sub-group that thinks like the judge. In that sense, appeals to justice beyond
law are elitist attempts to subvert democracy, and are most dangerous. Therefore, we must deny
the judges’ own opinions beyond law, and asthe refection of judges’ own moral standards and 
opinions, the warrants which issued by the judges should not be allowed during the torture cases.46

Also, making exceptions of law as usual whenever when under emergency will lead the law

43 Ibid., See also Gross, Oren, “The Prohibition on Torture and the Limits of the Law,” in Torture: A collection, 

Sanford Levinson(Editor) ,Oxford University, 2006, at 229-253.

44 Mirinam Cur- Arye, “Can the War against Terror Justify the Use of Force in Interrogations?,” in Torture: A 

collection, Sanford Levinson(Editor) ,Oxford University, 2006, at 183.

45 Supra note 12, Opinion of Justice Springham, at 56.

46 Supra note 12, Opinion of chief Justice Burnham, at 50-52.
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unpredictable and shake the foundation of dignity of law.

b. Additionally, there are epistemic problems insofar as judiciaries are not trained to
evaluate circumstances of life-threatening catastrophes. Even if they are willing to do it, can we
expect judges to make accurate decisions about the likely degree of harm they are being asked to
help prevent? This is actually the biggest danger of torture warrants, and it occurs because judges
will not have the correct calculus in mind in making the decision whether to authorize torture. We
cannot exclude the possibility that the frequent willingness of law enforcement officers to lie to
serve what they view as the public good; furthermore, we cannot also exclude the probability that
the judges who are charged with evaluating the requests for a torture warrant may feel intense
public pressure to avoid future terrorist attacks.47

Besides, torture is not contemplated unless the threat is imminent; everyone may have his
own definition. Unless the judges have a better idea of what is being threatened, they couldn't
possibly prove that there is an imminent threat, he may allow torture even when it is not imminent,
as long as it is threatened some time in the future. Dershowitz proposes a torture warrant but fails
to mention the exact requirements for obtaining it. What cases would be covered by such
proposals? What criterion should be used to determine how coercive an interrogation should be
permitted? If torture is to be allowed, then how much cruelty would be permitted?48 It also raises
the question of how large a possible terrorist attack must be to qualify as massive. Does it have to
threaten thousands of lives, or merely hundreds, or dozens or can mere massive destruction of
property qualify? Thus, requiring officers to get judicial permission to torture subjects, however,
would likely produce both false negatives, due to the tough standards of permission judges would
be likely to apply, and false positives, due to the incomplete and biased information upon which
judges would have to rely.49 With so many possibilities making torture warrants is not just choice,
if we still approve that is a real danger. Because once a warrant is granted, police officers who
have a warrant may act on the warrant and are shielded from later punishment even when the
warrant later turns out to have been wrongly granted.

c. Furthermore, it is certainly true that the ticking bomb case is very often framed in what
seem to be unrealistic certainties: the authorities know that there is an explosive device whose
detonation is imminent; the captured person can reveal its whereabouts; torture will be effective in
forcing the captive to speak the truth (rather than mislead and delay by spinning a plausible story
long enough for the bomb to detonate); the situation necessitates torture since there are no
alternative ways of obtaining this vital information and so on. What is more, the ticking bomb case
says nothing about who to torture (the terrorist, his family, all possible suspects etc.), for how long
(hours, days, months), or the kind of torture to be used. 50 Consequently, the attempt by
abolitionists to deliver an unanswerable argument prohibiting torture under any circumstances is
unpersuasive especially if the torture is used only in rare and exceptional cases where no effective
alternative is available.

47 Supra note 24, at 320.

48 Markus Wagner, “The justification of torture. Some Remarks on Alan M. Dershowitz’s Why Terrorism Works, ” 

German Law Journal, Vol. 04 , No. 05, at 523.

49 Adam Raviv,“Torture and Justification: Defending the Indefensible,”Geo. Mason L. Rev. Vol. 13:1, at 163.
50 Supra note 21, at 321.
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Can torture be limited to very rare cases once the taboo is broken and the door opened?
Therefore, our question is not what the justified torturer should do given the current laws, but
rather what sort of legal or judicial framework should be enacted given the possibility or reality of
justified torture. All systems are open to misuse and, as history has amply demonstrated, when a
society lifts the taboo on torture, ordinary people begin to act in cruel and horrifying ways
especially if they believe, or are told, that the end justifies the means.51 Torture might be justified
under the most extreme circumstances, but it would be difficult to confine its use to those very
rare cases. To legalize is to encourage. Any system that allowed torture in tightly controlled
situations would risk eroding into wider use. Just like Israel tried to limit use of physical coercion
to extreme cases, but its security forces have ended up using such methods far more widely than
was initially foreseen.

Therefore, to take the most extreme case and uses it to establish a general rule is not true.
Torture occasionally “works”, but that any shorter gain is nevertheless far outweighed by 
long-term losses.Even Dershowitz states that: “To legitimate torture and make it part of our legal
system, even in extreme cases, risks reversion to a bad old time when torture was routine. Trying
to legislate for torture use is attempting to rationalize the irrational; it is inherently sadistic,
primitive and ritualistic and cannot be normalized. ”52 After all, the difference between a great
nation and a mighty nations is not measured by its military wherewithal or it’s ability to exercise 
force, but by its adherence to higher values and principles of law.53

51 Supra note 18.
52 Supra note 24.
53 M.Cherif Bassiouni, “Great Nations and Torture,” in The Torture Debate in America, Karen J. 

Greenberg(Editor), Cambridge University Press, 2006, at 260.
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Ⅲ Whether Can We Use Self-defense and Necessity Defense to Justify Torture?

Logically, this part belongs to the second part of this paper, namely through the analysis of
specific clause to check the legality of torture. However, considering its length, independence and
significance, I list this part respectively. Self-defense and necessity defense have long been
regarded as the justifiable cause. But before we admit these two theories we should first
wonder why do we ever tolerate preventive killing? One reason we tolerate preventive killing in
the case of self-defense is that we judge that in those unfortunate circumstances someone has to
die and that it is better for the aggressor to die than for the innocent victim of aggression to die.54

Then, we may conclude that the theories of self-defense and necessity defense are all based on the
idea that people’s life can be measured, we balance the bigger interest and the lesser one and make 
the decisions. But if we abandon the utilitarian values to measure each individual’s life, then the 
theory of self-defense is doubtable.

In the ticking bomb case, some people may say that the torture of a single individual such
that many lives are saved, and the moral value of those lives (dramatically) exceeds the moral
harm of the torture that is necessary to preserve them.55 The circumstances justify it insofar as he
chooses the lesser evil. Where it gets interesting is whether torture could ever be the lesser
evil, particularly given worries about its efficacy, institutional requirements, nefarious
spread, and so on.56 Besides, when we use the theory of either self-defense or necessity defense,
we must prove that killing is a bigger evil than torturing. What makes torture more illiberal than
bombing and killing? Why torture might always be impermissible even if killing is sometimes
justified? It is because that all forms of torture are much worse than death.57 “If life calls for a 
special kind of respect or concern from us, then torture, insofar as it aims to transform life into a
kind of anti-life, must be morally offensive in a way that is different from and perhaps greater than
even killing.”58 The answer to why torture is much more impermissible lies in the relationship
between torturer and victim. Torture aims, in other words, to strip away from its victim all the
qualities of human dignity that liberalism prizes. It does this by the deliberate actions of a torturer,
who inflicts pain one-on-one, up close and personal, in order to break the spirit of the victim- in
other words, to tyrannize and dominate the victim. At bottom all torture is rape, and rape is
tyranny.59

Even if we admit that there are no doubts about the legal foundation of self-defense and
necessity defense, then we should further check whether the theory of self-defense or
necessity defense can justify torture.

54 Supra note 12, Opinion of Justice Foster, at 65.
55 For more discussion, see Allhoff, “Terrorism, Ticking Time-Bombs”, esp. chap. 6.
56 See Bernard Williams, “A critique of utilitarianism,” in Utilitarianism: For and Against, J. J. c. Smart and 

Bernard Williams(Editor), Cambridge university Press, 1973), at 75–150; at99.

57 See J. Jeremy Wisnewski and R. D. Emerick, The Ethics of Torture, London and New York: Continuum, 2009,

at 61−3, or Bob Brecher, Torture and the Ticking Bomb, Oxford: Blackwell, 2008, at 75−85.

58 David Sussman, “Defining Torture”, Case Western Reserve Journal of International Law 37, nos. 2 and 3, 2006, 

at 230.
59 Supra note 18, at 38.
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a. Self-defense can never justify torture. In traditional self-defense, the person against whom
one uses defensive violence is dangerous; in the torture case, however, an enemy combatant in
detention does not himself present a threat of harm. He is helpless and defenseless, and is entirely
at the interrogator’s mercy. 60 The torturer himself is seldom in physical jeopardy. In an
interrogation torture case, the person being tortured is attacking no one. He has already been
physically subdued and imprisoned.61 However, an enemy combatant in detention does not
himself present a threat of harm. He is not actually carrying out the attack; rather he has
participated in the planning and preparation for the attack, or merely has knowledge of the attack
through his membership in the terrorist organization.62

Moreover, taken to an extreme, it has the risk of torturing an innocent person. If necessity is
to apply to ticking bomb situations it will justify the use of interrogational force against the
innocent. Because we lack the foundation of how certain the person under torture actually know
the information we desire for. Yes, there are significant uncertainties involved here. If an atomic
bomb were planted somewhere where millions of people gathered, and only the torture of the
terrorist’s completely innocent son could induce the terrorist to reveal the location of the bomb, 
would it be morally acceptable to torture the boy? After all, the boy’s only crime was being born 
to the wrong father. However, the justification defense as an extension of utilitarian
principles—permits just about any preventive action, no matter how severe, so long as it is meant
to prevent some even greater evil. Certainly, a case can be made that torturing a terrorist’s 
innocent son is far worse than torturing the terrorist himself. However, as far as the justification
defense is concerned, this difference would only mean that the looming threat in question has to
be worse to justify torturing the boy than it does to justify torturing the terrorist father.63

Therefore, the true cost of allowing torture, even in limited cases, must balance the possible
murder of innocent victims should the bomb detonate, against the possibility of torturing innocent
persons.

b. Necessity defense can only be used by fulfilling strict conditions. The sacrifice of
innocent person’s interest is justified when necessary to save those of another, when that other 
person’s interests have a higher value. Necessity defense may not apply in case of uncertainty and
exits one prerequisite that to let other people die is useful and effective to safeguard oneself.
However, in the torture case, we cannot be one hundred percent sure that the victim we are
torturing can tell vital and useful information for us to prevent the catastrophe.

Some people may say that killing in necessity defense is not willful in the legal sense of the
term because it proceeds from an impulse of self-preservation that is “deeply ingrained” in our 
nature. But if the necessity defense is to have legal force, then it must be severely restricted. Like
the The Case of The Speluncean Explorers—Nine new opinions，the judge declared that allowing
people kill another one must fit the conditions that no alternative means can be adopted. Judge

60 Supra note 17, at 192.
61 Supra note 18, at 63.
62 John yoo, “Memorandum for William J. hynes ii, General counsel of the Department of Defense, re: Military 

interrogation of Alien unlawful combatants held outside the United States”, US Department of Justice, 2003, at 79.

63 Supra note 48, at 147.
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Bumhamm notes that there are at least four alternatives to killing64: (1) waiting for the weakest to
die of natural causes, (2) eating inessential extremities, (3) trying the radio again, and (4) waiting a
few more days.65 Then we can refer to the list above and examine the claim to see whether some
lesser exertion of force might have sufficed to protect the potential from torturing. The executive
must do more, to show their belief in necessity to have been genuine or sincere. They must show
their belief in necessity was reasonable in the circumstances. They must show that there was an
objective basis to believe that no other options were open to them.66 If those who use torture fail
to make an adequate case for its necessary use, they will face criminal charges and an appropriate
punishment for breaking the law. But if we find that retreat we impossible, unsafe, or unnecessary,
and that fatal force was the only degree, then we admit necessity defense can be justified here. 67

At last, a small point to add, we should also consider whether or not our standard to judge
necessity is reasonable. If we are required to use the torturer his own standpoint, as vicarious as it
is for us and as unimaginative as we may be, we ought to take the measure of that injustice using
the common sense and norms of the general community, since it is the general community’s policy 
to avoid injustice that we are trying to enforce here.68 But it also brings the danger that we would
live in a crank’s anarchy, at the mercy of the false, foolish, and unfounded but still sincere beliefs
in the necessity of violating criminal laws held by every lunatic.69 This is also an unsolved
confusing question.

64 Supra note 12, Opinion of chief Justice Burnhamm, at 47.
65 Supra note 12, Opinion of chief Justice Burnham, at 43.

66 Supra note 12, Opinion of chief Justice Burnham, at 46.

67 Supra note 12, Opinion of Justice Tally, at 65.

68 Supra note 12, Opinion of Justice Springham, at 76.

69 Ibid.
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Ⅳ. Can Torture Actually Work?

After the above analysis, even if we admit the morality and legality of torture, there still
begs the question: Can transparent torture ever actually work?

Indeed, fear breeds information. But in the real world, it is doubtful whether the interrogators
know with any reasonable degree of certainty that the suspect being questioned has accurate and
reliable information that is immediately useful.70 History’s most important lesson is that it has not 
been possible to make coercion compatible with truth.71 The course of examination under torture
is steered by pain, is controlled by individual qualities of mind and body, is directed by the
president of the court, is diverted by caprice, tainted by hope, invalidated by fear, and the result is
that in all these straits there is no room left for the truth.72 Pain alone will often make people
numb and unresponsive.73 The only consequence brings the agony of torture created an incentive
to speak, but not necessarily to speak the truth. A similar argument is deployed by Paola Gaeta,
who argues that torture “does not necessarily and ineluctably avert the imminent danger to life and
limb, because the suspected terrorist may not have the information, or may not have the right
information, or may remain silent.”74 Terrorists who are willing to die for their cause would also
be willing to plant false tales under torture.

Torture hardly works even with the torture warrants. In the ticking bomb scenario, the
authorities have only twenty-four hours to get accurate information about the location of a series
of bombs and defuse them. In this twenty-four hour period, the authorities would have to first get
a warrant from a judge who would demand before issuing the warrant that they first prove to him
that there is an imminent threat of a catastrophic event, that the suspect they hold has information
that would prevent the execution of the threat, and that there is no time to try anything else; then
they would have to torture the suspect; and then, since information gained from a suspect under
torture may be regarded as unreliable, verify any information he provided. Since the situation is
urgent, time is on the side of the terrorist. If he is determined to kill people, he could tell them
anything or even nothing at all. The time-consuming processes of obtaining a warrant, extracting

70 Miriam Gur-Arye, “Can the War against Terror Justify the Use of Force in Interrogations?,” in Torture: A 

collection, Sanford Levinson(Editor), Oxford University, 2006 , at 192.

71 John H. Langbein, “The legal history of torture,” in Torture: A collection, Sanford Levinson(Editor), Oxford

University, 2006, at 101.
72 Cicero, pro Sulla, in In catilinamⅠ- , Pro Murena, Pro Sulla, Pro Flacco, trans. By C. Macdonald, LoebⅣ

livrary, 2988, at 391. See also, Stephen Holms, “Is Defiance of Law a Proof of Success? Magical Thinking in the 

War on Terror,” in The Torture Debate in America, Karen J. Greenberg (Editor), Cambridge University Press,

2005,

73 Sanford Levinson, “Contemplating Torture,” in Torture: A collection, Sanford Levinson(Editor), Oxford
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information from the suspect through torture and verifying the information simply defeat the
purpose of interrogating the suspect. Perhaps after all that is done, it is already too late.

With so little time, it might be more practical to make the authorities' efforts to evacuate any
building that even is remotely suspected of being a target, the entire city if necessary. Modern
technology would probably allow us to do a better job of winnowing suspects and of monitoring
and hence deterring suggestive questioning. In practice, torture undermines the interrogator’s 
capacity to distinguish between guilt and innocence. If tortured is allowed, by contrast,
interrogators will have less motivation to develop more refined and conceivably more effective
methods of seeking and establishing the truth.
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Ⅴ. Conclusion

Actually, we cannot approve one idea and oppose the other because there is not simply black
and white exist here, thus we should not discuss questions in an absolute way, which is the most
harvest I have had during the research. The determination and balance of values has always played
the vital role in the debate. This brings me full circle, back to the Jewish joke at the start of this
review. All the claims are right (or at least highly plausible), but this is impossible since they are
also mutually incompatible. What I am trying to figure out in this paper are the differences
between different theories, and to find out the defects and values in each of the theories. Thanks
for that we are not confined in one way thinking, it brings us room for debating here.

People who are in approval of torture and torture warrants firmly hold that the consequence
of torture is as horror as being killed in the ticking bomb case, and torture is itself a ticking bomb.
By torturing people some vital information can be extracted and it is maybe a worthwhile thing,
however, the short term benefits cannot be compared with the cost of violating law. They based on
the defects conclude in the following broad list:75 (1) torture warrants will lead to more torture (or
other moral harms);76 (2) torture warrants are pragmatically intractable; (3) torture warrants
compromise judicial integrity; 77 (4) torture warrants undermine the values of a liberal
democracy.78 Therefore, we can briefly conclude that: First, torture is a palpable evil and must be
morally and legally taboo in all circumstances. Second, torture can be morally justified in some
rare and extreme situations. Third, torture must never be legally sanctioned under any
circumstances. Torture must be legally sanctioned in cases of ticking bomb situation with suitable
protections such as torture warrants. Meanwhile, we must alert that torture is not compelled by
human’s pleasure and cruelty out of the inner impulse of animal, and respect the spirit that
everyone has the unique and irreplaceable life should be always engraved in mind.

Furthermore, torture cannot actually reveal the vital information accurately because there are
many uncertainties in this extreme case: First, the suspect in custody does not possess useful
information; Second, torture is actually unlikely to get this information out of him; Third, this
information, even if success-fully obtained, will be revealed too late to stop the attack; Fourth,
there may well be means other than torture to get the information necessary to stop the attack.
79Besides, torture warrants also brings one problem that if victims know their torturers have limits,
they will be less fearful and more robust in the protection of the information they hold.

75 This list is roughly adapted from Wisnewski, “unwarranted Torture Warrants,” at 308. See also, Fritz Allhoff, 
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However, this paper does not go extremely to support one and deny another completely,
instead, I am also wondering under certain extreme circumstances should law be in accordance
with the feelings and wishes of people or to strictly obey law clauses realizing the justice of
procedure? But does it worth to torture people in order to save million’s lives is a worthwhile 
doing thing?

Law is made to serve the mass and the acceptance of law is also a factor which we should
consider here, and by doing this is in accordance with the belief of justice which the mass hold.
From the perspective of purpose of legislation, from my point of view the reason legislator
stipulates denying torture in any way for the reason of abuse. Given the circumstance under which
the torturer has the good will to prevent the catastrophe without any other alternative like the
kicking bomb situation, even though breaking the letter of current law, it is actually in accordance
with the essence of the law. If by using torture can really prevent the significant catastrophe which
will threat millions of lives under the condition that no more alternatives can be used, people will
support the government to be empowered to torture the suspects. Even Greenberg was asked if he
would authorize torture in the ticking bomb scenario despite his firm insistence that torture must
be prohibited in all circumstances. He replied: It is not an easy question … I think it is not a fair 
question because most of the time when the government thinks it knows that people know
something it is wrong… If I actually believed, if I had credible evidence and if I came to believe 
that somebody who was a prisoner under my control knew where there were weapons of mass
destruction, I might change my view. Yes I might.80 Given that torture is a terrible evil never to be
used, thus only in limited case can necessity defense be justified the use of torture. In that extreme
case, torture should be allowed under strict conditions, and only under that specific situation can
the due criminal procedure can be given way to torture. And at the same time, the one who
performs torture must subject himself to the consequences of an illegal act.

From all the analysis above, when we confront the dilemma between the emergency in reality
and the obedience of law, we should hold firmly that the practice with such circumstances are so
limited that legislation does not need to take torture into law. Or else, as long as the door opens, it
trends to be abused widely. We should always believe the powerful argument that the gains of
torturing cannot outweigh the costs. And all the considerations we hold only try to achiever one
ultimate goal. That is: the way to win this war is not to adopt our enemies' evil methods. Resort to
torture could conceivably stave off a catastrophe, and legitimization of it would constitute an
important symbolic setback in the worldwide campaign against human rights abuses.”81 We are in
a war of the decent against the indecent. We dare not cross the line that separates the two.82 And it
is necessary of this fallen world that we must use all the lawful means necessary to ensure that
good, rather than evil, triumphs, or else, the next victim could be ourselves.

80 Supra note 14, at 432.

81 See, Alan Dershowitz, Why Terrorism Works: Understanding the Threat, Responding to the Challenge, 2002, at
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82 Jeff Jacoby, “How Not To Win the War, Boston Globe, Jan. 26, 2003, at H11.


